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(2) Any Salvadoran national who first
entered the United States on or before
September 19, 1990.

Asylum application pending adjudica-
tion by the Service means any asylum
application for which the Service has
not served the applicant with a final
decision or which has not been referred
to the Immigration Court.

Filed an application for asylum means
the proper filing of a principal asylum
application or filing a derivative asy-
lum application by being properly in-
cluded as a dependent spouse or child
in an asylum application pursuant to
the regulations and procedures in ef-
fect at the time of filing the principal
or derivative asylum application.

IIRIRA means the Illegal Immigra-
tion Reform and Immigrant Responsi-
bility Act of 1996, enacted as Pub. L.
104–208 (110 Stat. 3009–625).

NACARA means the Nicaraguan Ad-
justment and Central American Relief
Act (NACARA), enacted as title II of
Pub. L. 105–100 (111 Stat. 2160, 2193), as
amended by the Technical Corrections
to the Nicaraguan Adjustment and
Central American Relief Act, Pub. L.
105–139 (111 Stat. 2644).

Registered ABC class member means an
ABC class member who:

(1) In the case of an ABC class mem-
ber who is a national of El Salvador,
properly submitted an ABC registra-
tion form to the Service on or before
October 31, 1991, or applied for tem-
porary protected status on or before
October 31, 1991; or

(2) In the case of an ABC class mem-
ber who is a national of Guatemala,
properly submitted an ABC registra-
tion form to the Service on or before
December 31, 1991.

§ 240.61 Applicability.

(a) Except as provided in paragraph
(b) of this section, this subpart H ap-
plies to the following aliens:

(1) A registered ABC class member
who has not been apprehended at the
time of entry after December 19, 1990;

(2) A Guatemalan or Salvadoran na-
tional who filed an application for asy-
lum with the Service on or before April
1, 1990, either by filing an application
with the Service or filing the applica-
tion with the Immigration Court and

serving a copy of that application on
the Service.

(3) An alien who entered the United
States on or before December 31, 1990,
filed an application for asylum on or
before December 31, 1991, and, at the
time of filing the application, was a na-
tional of the Soviet Union, Russia, any
republic of the former Soviet Union,
Latvia, Estonia, Lithuania, Poland,
Czechoslovakia, Romania, Hungary,
Bulgaria, Albania, East Germany,
Yugoslavia, or any state of the former
Yugoslavia;

(4) An alien who is the spouse or
child of an individual described in
paragraph (a)(1), (a)(2), or (a)(3) of this
section at the time a decision is made
to suspend the deportation, or cancel
the removal, of the individual de-
scribed in paragraph (a)(1), (a)(2), or
(a)(3) of this section;

(5) An alien who is:
(i) The unmarried son or unmarried

daughter of an individual described in
paragraph (a)(1), (a)(2), or (a)(3) of this
section and is 21 years of age or older
at the time a decision is made to sus-
pend the deportation, or cancel the re-
moval, of the parent described in para-
graph (a)(1), (a)(2), or (a)(3) of this sec-
tion; and

(ii) Entered the United States on or
before October 1, 1990.

(b) This subpart H does not apply to
any alien who has been convicted at
any time of an aggravated felony, as
defined in section 101(a)(43) of the Act.

§ 240.62 Jurisdiction.
(a) Office of International Affairs. Ex-

cept as provided in paragraph (b) of
this section, the Office of International
Affairs shall have initial jurisdiction
to grant or refer to the Immigration
Court or Board an application for sus-
pension of deportation or special rule
cancellation of removal filed by an
alien described in § 240.61, provided:

(1) In the case of a national of El Sal-
vador described in § 240.61(a)(1), the
alien filed a complete asylum applica-
tion on or before January 31, 1996 (with
an administrative grace period extend-
ing to February 16, 1996), or otherwise
met the asylum application filing dead-
line pursuant to the ABC settlement
agreement, and the application is still
pending adjudication by the Service;
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(2) In the case of a national of Guate-
mala described in § 240.61(a)(1), the
alien filed a complete asylum applica-
tion on or before January 3, 1995, or
otherwise met the asylum application
filing deadline pursuant to the ABC
settlement agreement, and the applica-
tion is still pending adjudication by
the Service;

(3) In the case of an individual de-
scribed in § 240.61(a)(2) or (3), the indi-
vidual’s asylum application is pending
adjudication by the Service;

(4) In the case of an individual de-
scribed in § 240.61(a)(4) or (5), the indi-
vidual’s parent or spouse has an appli-
cation pending with the Service under
this subpart H or has been granted re-
lief by the Service under this subpart.

(b) Immigration Court. The Immigra-
tion Court shall have exclusive juris-
diction over an application for suspen-
sion of deportation or special rule can-
cellation of removal filed pursuant to
section 309(f)(1)(A) or (B) of IIRIRA, as
amended by NACARA, by an alien who
has been served Form I–221, Order to
Show Cause, or Form I–862, Notice to
Appear, after a copy of the charging
document has been filed with the Im-
migration Court, unless the alien is
covered by one of the following excep-
tions:

(1) Certain ABC class members. (i) The
alien is a registered ABC class member
for whom proceedings before the Immi-
gration Court or the Board have been
administratively closed or continued
(including those aliens who had final
orders of deportation or removal who
have filed and been granted a motion
to reopen as required under 8 CFR 3.43);

(ii) The alien is eligible for benefits
of the ABC settlement agreement and
has not had a de novo asylum adjudica-
tion pursuant to the settlement agree-
ment; and

(iii) The alien has not moved for and
been granted a motion to recalendar
proceedings before the Immigration
Court or the Board to request suspen-
sion of deportation.

(2) Spouses, children, unmarried sons,
and unmarried daughters. (i) The alien is
described in § 240.61(a) (4) or (5);

(ii) The alien’s spouse or parent is de-
scribed in § 240.61(a)(1), (a)(2), or (a)(3)
and has a Form I–881 pending with the
Service; and

(iii) The alien’s proceedings before
the Immigration Court have been ad-
ministratively closed, or the alien’s
proceedings before the Board have been
continued, to permit the alien to file
an application for suspension of depor-
tation or special rule cancellation of
removal with the Service.

§ 240.63 Application process.

(a) Form and fees. Except as provided
in paragraph (b) of this section, the ap-
plication must be made on a Form I–
881, Application for Suspension of De-
portation or Special Rule Cancellation
of Removal (pursuant to section 203 of
Public Law 105–100 (NACARA)), and
filed in accordance with the instruc-
tions for that form. An applicant who
submitted to EOIR a completed Form
EOIR–40, Application for Suspension of
Deportation, before the effective date
of the Form I–881 may apply with the
Service by submitting the completed
Form EOIR–40 attached to a completed
first page of the Form I–881. Each ap-
plication must be filed with the filing
and fingerprint fees as provided in
§ 103.7(b)(1) of this chapter, or a request
for fee waiver, as provided in § 103.7(c)
of this chapter. The fact that an appli-
cant has also applied for asylum does
not exempt the applicant from the
fingerprinting fees associated with the
Form I–881.

(b) Applications filed with EOIR. If ju-
risdiction rests with the Immigration
Court under § 260.62(b), the application
must be made on the Form I–881, if
filed subsequent to June 21, 1999. The
application form, along with any sup-
porting documents, must be filed with
the Immigration Court and served on
the Service’s district counsel in ac-
cordance with the instructions on or
accompanying the form. Applications
for suspension of deportation or special
rule cancellation of removal filed prior
to June 21, 1999 shall be filed on Form
EOIR–40.

(c) Applications filed with the Service.
If jurisdiction rests with the Service
under § 240.62(a), the Form I–881 and
supporting documents must be filed at
the appropriate Service Center in ac-
cordance with the instructions on or
accompanying the form.
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